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product, delivered to one of their distributors to be resocold.
They had signed an LOU only 16 days before calling for 100,000
bottles for the remainder of the year. Yet five days later their
lawyers said they are withdrawing. Having set up at least the
first stages of a distribution system and investing a significant
sum for the first product, it seems highly unlikely they would
withdraw from their source agreement unless they had already made
alternative arrangements. The Court cannot know for sure which
party first contacted the other, but it seems likely that
Mr. Walker contacted Mr. Lacerte, rather than the other way
around, in particular because Mr. Walker and USMRF had the most
to gain. The product was going to cost Quantum Leap
approximately the same amount whether they got it from Mr. Najor
and Bio Prime, or from Mr. Walker and USMRF. However, USMRF and
Mr. Walker would not only receive their base price, but also the
mark-up that Bio Prime would otherwise receive. Given the speed
with which the change was made, it seems more likely that it was
at Mr. Walker’s instigation. It seems likely, also, that the
ground given by Mr. Lacerte’s lawyers, that there was an issue
about Mr. Najor’s authority to provide Quantum Leap with
distribution rights, had to have come from Mr. Walker, given
Mr. Walker’s May 4 letter declaring that Bio Prime did have the
marketing rights.

The Court finds and concludes that Mr. Walker knew that
interference and disruption of Bio Prime’s and Najor’s economic

relationship with Mr. Lacerte and Mr. Kalenuik would result from
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his making a contract with them directly and cut out Bio Prime
and Mr. Najor from the chain. Accordingly, the Court finds and
concludes that Mr. Walker does owe a debt to Bio Prime for his
conduct.

The remaining issue is whether what the Court has found
meets the elements of § 523(a) (6), and therefore renders Mr.
Walker’s debt to Bio Prime nondischargeable. As already noted,
the statute has two prongs: 1) that the conduct was willful, and
2) that it was malicious. The “willful” prong is established if
“it is shown either that the debtor had a subjective motive to
inflict the injury or that the debtor believed that injury was
substantially certain to occur as a result of his conduct.” 1In

re Jercich, 238 F.3d at 1208. As made clear in In re Su, 290

F.3d 1140, 1142 (9* Cir. 2002), the debtor must have a subjective
motive to inflict injury or the debtor must believe that injury
is substantially certain to result from his actions. As already
stated, the Court has found that Mr. Walker knew injury to'Bio
Prime and Mr. Najor was substantially certain to result from his
conduct.

The second prong of § 523(a) (6), maliciousness, requires:
“ (1) a wrongful act, (2) done intentionally, (3) which
necessarily causes injury, and (4) is done without just cause or

excuse.” In re Jercich, 238 F.3d at 1209. The Court has already

found that Mr. Walker acted intentionally, and that his conduct
necessarily caused injury. No just cause or excuse has been

proffered, and the Court does not credit Mr. Walker’s claim that
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he was contacted after Mr. Lacerte and Mr. Kalenuik had already
determined to withdraw from the LOU. But even if that were true,
Mr. Walker still had duties to Bio Prime as a member of its
board, which his conduct breached.

The final question, not unlike the central issue in
Kawaauhau v. Geiger, 523 U.S. 57 (1998), is whether the nature of
Mr. Walker’s conduct is the sort of conduct Congress had in mind
when it wrote § 523(a) (6). As subsequent courts have noted,

§ 523(a) (6) was aimed at the traditional intentional torts. Is
intentional interference with prospective economic advantage one
of those? It appears that the elements of the state tort match
the requirements of § 523(a) (6). The tort requires an intent to
interfere or disrupt, or knowledge that it is “certain or
substantially certain” to result, which appears to match the
Jercich requirement. The tort requires knowledge and, most
importantly, it requires that the conduct itself be wrongful in
some way.

Conclusion

Based on the evidence adduced at trial, coupled with the
arguments of the parties and consideration of the applicable
authorities, the Court finds that Bio Prime has met its burden of
establishing that Mr. Walker owes it a debt that is
nondischargeable pursuant to 11 U.S.C. § 523(a) (6). The amount
of the debt, if one was found to exist, was established by
stipulation at the outset of the trial to be $187,794.00.

/17

- 20 -




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

Counsel for plaintiff shall prepare and lodge, or obtain
approval as to form from defendant’s counsel, a separate form of
judgment consistent with this Memorandum Decision within thirty

(30) days of the date of entry of this Memorandum Decision.

IT IS SO ORDERED.
arep.  MAR 22 2006 @
\ V] e

PETER W. BOWIE, G®Aief Judge
United States Bankruptcy Court
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